official file.  In the absence of any other data, I find that a sufficient
amount was assigned by _the Assessment Office under the criterion of the
operator's history of previous violations.

The remaining two criteria of negligence and gravity are discussed in
the motion for approval of settlement.  The motion states that reduction from
the $34 proposed by the Assessment Office to the settlement amount of $15 is
warranted because the operator declined to pay the miners' representative so
that the operator could institute a legal challenge of the walk-around com-
pensation provisions of section 103(f).  The legal challenge did not expose
miners to unsafe conditions.

There is legal precedent for assessing low penalties in the circum-
stances which existed in this proceeding.  In Bituminous Co_al_ Operators'
Association, Inc. v. Ray Marshall, 82 F.R.D. 350 (D.D.C. 1979), the court
noted that it would be necessary for an operator to violate section 103(f)
of the Act in order to obtain judicial review of the enforcement procedures
which MSHA intended to use with respect to a miner's walk-around rights,  The
court also recognized that the operator would be subject to a civil penalty
for violating the section just to test MSHA's enforcement procedures.  The
court then stated (82 F.R.D. at 354) that "* * * It would seem improbable
that stiff supplemental civil penalties would be imposed where a genuine
interpretative question was raised as to section 103(f), a provision which
normally is not absolutely vital to human health and safety,"

On the basis of the discussion above, I find that the parties' settle-
ment agreement should be approved.

WHEREFORE, it is ordered:

(A)  Ordering paragraphs (A) and (B) accompanying the decision issued
September 11, 1980, in this proceeding are vacated as having been issued in
error.

(B)  The notice of contest filed in Docket No. VA 79-74-R is denied and
Citation No. 694946 dated June 4, 1979, is reinstated and affirmed,

(C)  The petition for assessment of civil penalty filed in Docket No.
VA 80-9 is reinstated.

(D)  Pursuant to   the parties' settlement agreement, Island Creek Coal
Company shall, within   30 days from the date of this decision, pay a civil
penalty of $15.00 for   the violation of section 103(f) alleged in Citation
No. 694946 dated June   4, 1979.

G.tfA

Richard C. Steffey
Admtnistrative Law Judge
(Phone:  703-756-6225)
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